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Harold Seidman 


Harold Seidman, guest scholar at the Johns 
Hopkins Center for the Study of American 
Government, is a former guest scholar at 
Brookings. He is the author of Politics, Position 
and Power: From the Positive to the Reg- 
ulatory State (Oxford University Press, 1986). 


The Quasi World of 
the Federal Government 


frequent references to strange organizations called quagos and quangos. A 

quago was a quasi-government organization and a quango was a quasi- 
nongovernment organization. No one was ever able to explain satisfactorily to 
me how one made the fine distinction between something that was quasi 
government and something that was quasi nongovernment. We have not been as 
imaginative as the British in inventing names, but we are now outdoing the 
British in creating our equivalent of quagos and quangos and blurring the 
traditional definitions of government and private. Developments in the last 20 
years might make one suspect that the U.S. government is going quasi. 

At one time there was no question that an agency created by Congress for a 
public purpose, directed and controlled by federal officers, and funded directly 
or indirectly by the Treasury was a government agency. Some 40 years ago the 
Supreme Court held in the case of Cherry Cotton Mills vs. U.S. (1945) that the 
designation of the Reconstruction Finance Corporation as a corporation did 
not “alter its characteristics so as to make it something other than what it 
actually is, an agency selected by the government to accomplish purely 
governmental purposes.” Today one can no longer determine whether an 
agency is government or nongovernment by applying these simple tests. 
Confusion is compounded by the media, the General Accounting Office, and 
even by some of my learned colleagues who often refer to government agencies 
and corporations such as the Post Office and Tennessee Valley Authority as 
“semi-private” or “federal-private” because they are financed in the main by 
user charges. The only way to determine an agency's legal status is to read the 
fine print in the law. But congressional intent is by no means always clear, and 
the language may be deliberately designed to obfuscate the issue. 

When it established the late and unlamented Synthetic Fuels Corporation, 
Congress apparently could not make up its mind whether it was creating a 
government agency, a nongovernment agency, or something else. The law in 
one place defines the corporation as “an independent federal entity” and in 
another states that it is “not an agency and instrumentality of the United 
States.” No other law applied to the corporation “as if it were a federal agency,” 
except when the establishing law provided that it should be treated as a federal 
agency. The liability of the corporation was limited to its assets, except that all of 
its contracts providing for financial assistance were to be general obligations of 
the United States backed by its full faith and credit. In its attempt to 
compromise fundamental differences about the corporation's government and 
nongovernment status, Congress produced a hybrid that defied rational 
classification. 

Some experts in public administration consider the blurring of the 
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traditional dividing lines between what is government 
and what is private to be a desirable reflection of the real 
world. Bruce L. R. Smith believes that distinctions 
between the public and private sectors have “ceased to be 
an operational way of understanding reality.” According 
to Graham Finney, the blurring reflects the “increasingly 
pluralistic character of this complex society” and the fact 
that “an either/or, public/private world, separating 
government and for-profit enterprises, has long ceased to 
exist, if it ever really did.” In a recent book, All Organiza- 
tions Are Public, Barry Bozeman argues that “sector blur- 
ring” is not only present and inevitable but the desired 
way to plan for the future. 

Ronald C. Moe and Harold J. Sullivan challenge these 
views in the November /December 1987 Public Administra- 
tion Review. Moe and Sullivan recognize that private 
individuals and agencies are not subject to the same body 
of laws as federal agencies, their officers, and employees. 
Such laws and regulations are designed to prevent abuse 
of power and to assure fairness and openness in the 
administration of laws; honesty, integrity, and compe- 
tence of public officers and employees; and accountability 
to duly elected officials and the public. Profound constitu- 
tional questions are raised by the vesting of government 
functions and authorities in quasi-government institu- 
tions that operate outside the established legal system. 
The maintenance of a distinction between government 
and nongovernment has been considered essential both 
to protect private rights from government's intrusion and 
to prevent private usurpation of government power. Are 
these quasi institutions merely an accommodation to 
current realities? Or do they represent a potential threat to 
responsible and accountable democratic government? 

As Charles Levine points out, two great disasters of the 
Reagan years, the Challenger tragedy and the “Irangate” 
scandal, dramatize the consequences of intermingling 
government, nongovernment, and quasi-government 
agencies in the decisionmaking process. “. . . clear lines of 
accountability disappeared and distinctions between 
private action and public responsibility became mean- 
ingless to the participants,” Levine concludes about both 
incidents. “When the political dust had settled no one was 
sure who was to blame.” 

It is significant that the chapter of the report of the 
congressional committees investigating the Iran-contra 
affair dealing with the quasi-private covert agency known 
as “the Enterprise” is entitled “Rule of Law.” Congress 
professed to be shocked by the creation of the “off-the- 
shelf” company to conduct government operations out- 
side the law and the constitutional process. Yet in 
resorting to extraconstitutional measures to evade 
irksome laws and regulations, CIA Director William 
Casey was adopting for his own purposes the model 
Congress itself had devised. 

Oliver North told the committees that Casey wanted an 
agency that was “self-financing, independent of appropri- 
ated monies.” This was precisely Congress’ objective when 
it converted the Federal National Mortgage Association 
from a mixed-ownership government corporation to a 
government-sponsored private enterprise. It is by no 
means a coincidence that Fannie Mae was created in 1968 
following adoption of the unified budget, which for the 
first time included trust funds and expenditures for Fannie 
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Mae’s secondary market operations. Housing and Urban 
Development Secretary Robert C. Weaver said the agency's 
conversion was necessary to avoid “the vagaries of the 
budget situation” and to put the secondary market opera- 
tions “outside the budget.” Since 1968 the Congressional 
Budget Act, the Gramm-Rudman-Hollings Act, and other 
restrictive budgetary measures as well as unrealistic pay 
caps and personnel ceilings have increased pressure to find 
ways and means to finance programs “off-budget.” 

Several organizations have been established in Fannie 
Mae’s image, including Freddie Mac (Federal Home Loan 
Mortgage Corporation), Sallie Mae (Student Loan Market- 
ing Association), Connie Lee (College Construction Loan 
Insurance Association), FADA (Federal Asset Disposition 
Association), and Farmer Mac (Federal Agricultural Mort- 
gage Corporation). This list does not include other govern- 
ment-sponsored enterprises or private nonprofits such as 
the Securities Investor Protection Corporation, Corpora- 
tion for Public Broadcasting, Legal Services Corporation, 
Community Development Corporation, Neighborhood 
Reinvestment Corporation, Farm Credit System Insurance 
Corporation, and Farm Credit System Assistance Board, to 
name but a few. 

Government-sponsored enterprises are not a single class 
of institutions with common purposes, operating needs, 
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and financial requirements. All that they share is non- 
government status and exemption from most, but not all, 
laws and regulations applicable to federal agencies, officers, 
and employees. This exemption does not mean, however, 
that government-sponsored enterprises are subject to the 
laws and regulations applicable to comparable organiza- 
‘ions in the private sector — many are expressly exempted 
from those laws and regulations. While called “private,” 
these enterprises really function in a terra incognita, some- 
where between the public and private sectors. What we 
are witnessing is not privatization, but degovernmen- 
talization. 

Private status has not been equated with equity 
investment by private individuals or companies. Corpora- 
tions such as the Securities Investor Protection Corpora- 
tion, Legal Services Corporation, and Corporation for 
Public Broadcasting have no stockholders and are owned 
by the United States government. Others such as Freddie 
Mac and FADA have as their principal stockholders the 
Treasury or other government and quasi-government 
institutions. The exceptions are the “for-profit” enter- 
prises — Fannie Mae, Sallie Mae, Connie Lee, and Farmer 
Mac — whose charters provide for public sale of common 
stock. Based on asset size, Fannie Mae and Sallie Mae 
rank among the nation’s 100 largest and most profitable 
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publicly owned corporations, and their shares are traded 
on the New York Stock Exchange. 

Private status also has not been reserved for govern- 
ment-created corporations that produce revenue and are 
potentially self-sustaining. Several, including the Legal 
Services Corporation and Corporation for Public Broad- 
casting, are financed by annual appropriations, grants, 
gifts, and reimbursements. 

Private status has not been construed as requiring 
nongovernment participation in direction and manage- 
ment. Provision for appointment of directors by others 
than the president or designated federal officers is limited 
to Fannie Mae, Sallie Mae, Connie Lee, Amtrak, Farmer 
Mac, FADA, and National Housing Partnerships. The 
majority of the quasi-private agencies are controlled by 
directors appointed by the president or federal agency 
heads, or by boards composed of federal officers serving ex 
officio. For example, the Federal Home Loan Bank Board is 
the board of directors of Freddie Mac. 

These maverick organizations are able to exploit the 
ambiguity of their legal status to eliminate or reduce 
accountability to the government, their shareholders 
when they have them, and the public. The rights of private 
shareholders are not those of investors in private com- 
panies and are limited with respect to election and 
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removal of directors, inspection of corporate books, and 
other matters. 

Indeed government-sponsored enterprises can select 
whatever legal status best suits their purposes. When 
HUD Secretary Patricia Harris directed FNMA to in- 
crease its percentage of mortgage purchases in central- 
city areas, the agency insisted it was private. It argued that 
its primary obligation was to its stockholders who would 
be disturbed if it invested in less profitable and more risky 
projects. FNMA argued no less vigorously that it was a 
federal instrumentality when New York State attempted 
to compel it to pay interest on its escrow funds. In 
objecting to Reagan administration proposals to cut off its 
special privileges — its line of credit with the Treasury, tax 
exemptions, eligibility of obligations for purchase by 
federal trust funds, exemption from Securities and Ex- 
change Commission regulations — FNMA protested that 
“Congress established Fannie Mae to run efficiently as an 
agency, not as a fully private company.” Without these 
special ties to the government, Fannie Mae says it would 
be forced out of business. 

The current problems of FADA illustrate the potential 
conflicts of interest and breach of public trust that may 
result from the failure to maintain a distinction between 
what is government and what is private. The Federal 
Home Loan Bank Board chartered FADA as a private, 
wholly owned subsidiary of FSLIC with a $50 million 
guaranteed line of credit with the Federal Home Loan 
Bank of Topeka. Free from the budgetary constraints and 
personnel regulations applicable to the FSLIC, FADA asa 
“captive organization” was designed to draw the best 
talent in the private sector to manage and liquidate FSLIC- 
acquired assets at the best possible prices. 

From the very beginning FADA was mired in contro- 
versy. It hired a president and chief executive at $250,000 a 
year and paid her a $75,000 bonus after nine months. 
Several FADA board members and executives had long- 
established business relationships with failed institutions 
or with companies bidding to buy and manage their assets. 
A report to the House Banking Committee published in the 
April 21, 1988, Congressional Record catalogs numerous 
instances of alleged conflicts of interest and open dis- 
regard for government regulations and direction by 
FADAs owner, the FSLIC. A committee majority has 
called for FADAS abolition. 

The federal government remains responsible for the 
quasi-government or quasi-private institutions it has 
created, whatever their legal designation. Although the 
obligations of most government-sponsored enterprises 
are not guaranteed by the government or backed by the 
full faith and credit of the United States, they are 
regarded, nonetheless, as government obligations by the 
financial community and are assumed to have the implicit 
support of the United States government. It is believed 
that, if necessary, the government would bail out these 
institutions as it has done for the farm credit banks. Yet at 
present neither the president nor Congress is able to 
exercise effective control over the massive and escalating 
contingent government liability these enterprises are 
generating (see table 1). 

Government-appointed or -designated directors tend 
to reinforce the public perception that the government 
stands behind these enterprises. But such appointments 
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do not provide essential public accountability and con- 
trol. Indeed, in 1962 Attorney General Robert Kennedy 
held that presidentially appointed directors of a private 
corporation were not officers of the United States, as 
defined in the Constitution, and owed a fiduciary obliga- 
tion to the corporation and not to the government. 

In making such appointments the president clearly is 
performing an extraconstitutional act. Furthermore, if 
government-appointed directors are not federal officers, 
then serious questions may be raised about the propriety 
of the secretaries of Treasury, Agriculture, Transportation, 
and Interior and members of the Federal Home Loan Bank 
Board serving as directors of private corporations. Or- 
dinarily, federal officers are barred from holding positions 
that involve a potential for conflicts of interest. To whom 
are they accountable for their actions as directors — 
Congress, the president, or the corporation? 

Functioning outside the established legal system, these 
quasi-private enterprises may be more, not less, vulnera- 
ble to partisan political influences. The Hatch Act and 
civil service laws do not apply to their officers and 
employees. Each president has utilized his authority to 
appoint directors to reward political supporters. The 
Corporation for Public Broadcasting and the Legal Serv- 
ices Corporation have been at times the center of partisan 
political controversies. In 1986 FNMA established a 
political action committee to funnel donations to mem- 
bers of Congress, particularly those on its oversight 
committees; no government agency may legally make 
campaign contributions. 

The vesting of public functions in extraconstitutional 
institutions, most of which are private in name only, 
undermines the president's constitutional powers and 
constitutes a threat to orderly and responsible democratic 
government. The president's executive power has never 
been construed to include appointment of nonfederal 
officers or direction of nongovernment institutions. If 
Congress by legislative fiat can label institutions for 
which the government remains responsible and accoun- 
table as “private,” it is able to negate the president's ability 
to exercise his constitutional powers and to take care that 
the laws are faithfully executed. 

We will not solve the fundamental problems that now 
frustrate federal administrators by going outside the 
system and relying more and more not only on govern- 
ment-sponsored private enterprises, but also on “captive 
corporations,” such as federally supported research cor- 
porations. These organizations operate under contracts 
between executive agencies and private contractors to 
advise on public policies and to manage and operate 
government programs. The government is being reduced 
to the role of paymaster, contract administrator, and 
auditor. At the very time the president and Congress 
argue that they must go outside the government to get 
things done, they are subjecting government managers to 
a rapidly growing burden of complex and often irrational 
controls and regulations that makes it difficult for them to 
function. 

The National Academy of Public Administration in its 
report, “Revitalizing Federal Management,” concluded: 
“federal managers are captives to a series of internal 
management systems which they do not control. These 
systems have tended to become so rigid, stultifying, and 


Table 1. Lending and Borrowing by 
Government-Sponsored Enterprises 


(in billions of dollars) 
Actual Estimated 
1987 1988 1989 
Total Net Lending 
Obligations $427,518 $425,093 $462,161 
New transactions 414,092 420,571 453,983 
Net change 107, 790.0."92,277.. -88905 
Outstandings 581,073 ..673,352. . 761,706 
Total Borrowing 
Net change 115,046 96,681 91,994 
Outstandings 969,212 -.669,893: ~ 757,887 
Source: The Office of Management and Budget. 
burdened with red tape that ... managers’ capacity to 


serve the public on a responsive and low cost basis is 
seriously undermined.” The Reagan administration has 
acknowledged that current management systems “are 
becoming obsolete and falling into disrepair faster than 
we know how to fix them [and] should be given urgent 
attention.” Unfortunately, administrative reform is judged 
by our elected public officials to have minimal political 
appeal. If necessary steps to deregulate the government 
are not taken and present trends are not reversed, we are 
likely to end up with two governments: one subject to the 
rule of law and the Constitution, and the other an outlaw 
government composed of quasi-government and quasi- 
private institutions that can utilize public authorities and 
funds for their own purposes. 

Government-sponsored private enterprises provide 
few, if any, of the benefits that the Reagan administration 
claims will be achieved by privatization. The purposes 
these quasi organizations were meant to serve can be 
better achieved without blurring the dividing line be- 
tween what is government and private. Public agencies do 
not have to be called private to escape restrictive statutes 
that limit funding, impose arbitrary personnel and pay 
ceilings, and otherwise hamper operations. It is possible 
to design federal agencies with the financial and operat- 
ing flexibility necessary to enable them to carry out their 
assigned mission; that was done in the past with govern- 
ment corporations. President Franklin D. Roosevelt de- 
scribed the Tennessee Valley Authority as “a corporation 
clothed with the power of government but possessed of 
the flexibility and initiative of private enterprise.” 

When appropriate, the government may also provide 
financial and other assistance to private organizations 
through loans, grants, and subsidies. Regulations and 
contractual agreements can be written to protect the 
public interest without involving the government or 
federal officers in the ownership or management of a 
private enterprise. If we persist in ignoring the distinc- 
tions between what is government and what is private, we 
do so at our peril. 
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